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Opei charges filed on Octobar 2, 1993 Ly Meeail Clapks Tntormsillens]
Apooiation, loculd 4, 59, 604, 951 apd 1573, the Executive Bacretary af the
Boarxl of Pevscemel fppeals of tha Skaks of Mok Earvieed ble Mobics of Pearieg
b o beld on Decsmber 11, 1977, Cofdlaa 0f the Muroe ard Hobles of Haar g
re duly pereed . dpen etk

The Complairant alleqen io mbabancs thae o o aflar Pl 20, 1973, the
Henbare Departaont of Fovanse, berednaffer reforral o Broperdant hos tofusod
bomdqn an mgroement with tha eetail ik Intespatlionn] fosoolation, Tooals
4,57, 684, 291 ned 1579, hareing e tufirred boomd Undomy cosvor bng limmmi
More vasirs,  Purller, the ooeslaint alleces that tha Thilon bas represenbod
Ehr 1lgonr sieos vercoers and that b peate el mbered 161G regetiationg
which culnltabet {5 o ool Lol barpainirg - agremmont.,

ALL of the abine, -an-allegel by tho: nion, puepres’ bo be a viclitlen wf
Fection H9=1605 (B}, Revised Oodos of Monbtara, 1947, i arended (Bectiom 5,
Chaptox 441, 1, 1973}.

Respondent'n anauae, in mibstanos, dendes Out ic el o nek lite p
vemdor's: contract or bhat it agroat to s vendoeT R mibrack,  Fuicther, 1k shaten
Ehak, based upon ‘on attornsey geperal's opinfen and an asnisdsbras dve Alrective,
that 1% wus not oblloed to barygals oolleol bsly with represantatives of  the
wendoprs sinoe Socllon S9-1601 17425615 o () emeliades liques eisdors Fram
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the definitien of *miblic eplopees" ar therefire the protection of Section
A9-2605- {E].

Nrenant b proper notioes ko partiss, hoarlng was Jeld on Secender L1

1573 0% llelena, Montana, The |iaring wis held beforo thel snting boasd, Bald
hairing wee condicted dn mocordnnoe with the provlaions of (e Mortana Mmin-
Istratdve Procoduras Act (Section B2-4201 ta U2=4275, Podined Oodan of Meibara,
1047, am aveeeled) |

Upon the basie of the wntive resoed of Hiis s, Enclading ol lotioss
and briefo, [dw Bornd melos phe following

1T
FIWETNG CF BT

1o 'Ma tnicn 18 & gronp of Locals Fretvsenting, among othars, bl o
Ployesa of Hu HBespondeat's pitail cublabs, having beon designuted or Belectad
fy tho maforily of tha eplopoes dn the mdb s bhedr Joint roppesmetative for
e parposte: of eol lect (v bargadiiiog, By virtus of an alection bheld i Ctrbey
3, 1970 ard a Gactifleation of Rlection datid October 37, 1970, 9% . Ukidon s
CertiFied ag reprasenting s majority of those eoplovees of (e Hegpeeddet Wi
were clansifiog as “wendars©. IClotranmt s Bxhibits § Al 2 ared Trancor |,
Yolume T, Fages 7 through 9],

2o Peupondant Ae gy agency of the gfvermment of tha Siate ol Moobmn,
charged by statule with the edrinitcatiod oF the sals of Liipear- a4 peeail
arel Elw: feplopmuomi of prraemel 15 carry ook bhose Gutier. [Transes pt,

Volum I, Pogas 23 ared (4,

3 pubsorpimit o fElus cortificacion of Ootales 2Ty 1970, Respondans 'y
Predscenier, the Ligoar Coktrol Board of Mus Stata of Mot and S Lindon
Emtered inte s collactive Trpaintre agrecoont dacod Howemtar 16, 1571 whicly
grbed recoqnition bo the nlon as (his salo eollective bacmindng aget for
all wusiors.  [n additics, eha agresment provided fora cledk—ofl of urdan gaes
From the woges aof the amilovess ‘in the barainieg urdt, 1k also set forth alt
Flas tosms ard comditidng of erplonment, lhaliing wiges, foucs al¥l woekdne rm—
diticew, This cmtrask piend on Dua Wy 173, [Clnkmant's Fadiihit q and
Trangeripe, Volume T, Pages 10 &g i 4
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4. At all tites material lerein, thars were 180 Inlvidisals clapmific
ra “vendors" of shich 96 were in class C arsd comd salores] stores,  This labtap
droup Ao nob-beva any enmployees working wnder Ehem oo i reqular bangs,  dClglps
ant's Bxnlhit 4, Fessondent's Bédbit 11 (1] & Trannselpt Yolume |, Pages
1ad 1o Lab).

5. 0o ar aboat April 25, 1873, the Union, in sccocdance with the tarmes
and conditiong of it's then existing collsctivp bargaining jgoesment; ned:ified
the Respondent that it Wl wish to tiwn Ehe agresment for the Purpesa aff
Feqobiabing a nm agreancnl., This “epmnliog notioe” was recatyed by Rospoicient
S Tprdl 26, 1973 ifimdmenl e ishibde 1) and’ {30 ard Transcyipt, Volims
L; Togps #4].

6, Subsoquent to {ta ceceipt, pegotistiong tere wralirbaken bobsssen Urdon
A Fespordent relabiog to a new egrocnant | fer thie vendars witd ) weonnldl Feyuis
Feralied |h & signe) cootract, axcept for b Interpretation af Saation 88-1601
[3) {4) end Sectiom 49-1E15 oF tha Tirided Codaw of Monbara, 197, ay aoondod
\Gection 3, Chapter 441, 1971 and 'Socticn 19, Clipter 441, 1, 1573 s adeancod
in certaln opdndons and A rec [yes - oF e Abbonoy Geners] oed Me, Les TLeEsll,
regpuctively (Transorips boe 1, Page 370].

To -Bubsespunt to Elw sspdration of the cotl et ing aqvestent dated Movedeor
L4, 1971, Despeslent ben coeiblesd to danl witch. the tnion ge s sola ERfirame)—
tative of the vindor smployess tn the esckens nf commumnicating Wls positics os
vaages lwowh che tniong withdnlding cues in noocodoies with tha tpicesd oo
Halsy peocesalnr gricvances - through: the todon ag the sola: cilleakive Tergn ining

agant. of these employees (Cladmont's Pehibic 18, 17 and the Trasenr lpt of Yel-
e IT, Papas 165, 166, 143, 147, okol)

S, Mt only dseue of substoroe keepdng e Fesporchint. from sisiing a
mnbract with the thleh s the dquestion whelher oo Dot U Fespondmit cun legally
eibar Inth & comtract coveriog Wt b feels Are tanagoren b ard sapeeed pory
parsonnel.  (franscripk, Volome I7, L38] .

LIt
OIECUSS TR
Wo fikd, based ypon tle ceoord, Hat Fesponadent has rafiss] to bargnin
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with rezresontatlved of {its vetvdor amployees, 1k would seen ek ehis o=
Fumal in bossd won 4 singleo penissr  sapervl pory and manasarent enployecs
ate esemptnd feon the Aokl by bhe provistons of Baction S8-1602 (39040, The
oplrdan of tha atboroey guneral Sated duly 13, 1573 in the indilal supparting
Pdllpr for bhas comelunion and 1 wie bolstared- by ain aominintrallve divective
Sabed July 20, 1973 fyoo M. Les Ticksll,

o by gther bond, the Bespondentt brishen andde D protective gapsts
ot Section 49-161% of tho sama Aok,

T Respondent's offar af proof all relata to fless e ddeg wi the baois
for Liw legal corclision, that 1k cupmob bargain with mepressntativn of BLpnr—
wisary' andfdr sanagerin] melopees.  Bowever, Upon our revles of Eke antipe
P in thie cose, we mist conclode that e Berpondont G980 bave an cbild-
TG to bargain with the thior=un obligation wilch contimss ael wich is
entoreskile by this Boapd,

Ther toard could ake this o proliy spinion by xpressing obdtoi dictim
8 bo wholthir o mob the eegsloyess dmmlved lemaln are P LEry cmplopees,
Suffica 1t ko say that at lehst 06 such ansleyess ave ok Hgmryrinory o
manggerial omoloees. Ao man operation camob meet the ordboris sstabidchod
by the Act for this olissificabice, In that conmestion, =ee Socbion SO<1607,
Pevizsal Codes of Moutana, 1947, an rewevled,

Hith regard to tha semalning indicldule classifled as werdors, there is
P ekl Tty pwir ge oocamione Ly pupeniloory aployess belomgig so s tnicn
arel lesing regreasited by them for collsctlve hargainimr. - Beenthe Baebicnl Lo
Wil demies authorily to the Batiopal Lalec Belabicns Fesird mdkber ta lis=
cheds mypmevisors: in bareainiog mits with ather amployess ¢r L estabiish
units ccepuaed entirely of superviscry personrel, allouws mepesvincis tho or-
gamlze even though they ano not covaced by the et employers aro tee for-
bidlen o engage In voluntery bargadning with che arasmizsbiome thae TOPECHRIEL
therz, See Mastor, Habes and Pliots, MESH 1969,

Ho sach restrictions existed Ln sbits low At the tloe of e ceced fHoation,

tpubi e Brplopees Collective Bacgeining Ao, Sectlon S2=1601, ot ey, Bectson
1y et seg, Chagber 441, & 1973,
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Quite the fobeary, the stato foomarly Pecoqmized and emtored into an A -
nent with Hhe tndon covering Uaes aployees: In aMilion, the actices of e
Bespondent dn contineing to recogrize the Unioo by dees, check-off, commn=
leation of bargalning posftiors tlaougt e tndon w0 Ele vendors, prochsd g
ol grievancen and tha [ike worked 0 odiep them fronm disywaring that recog-
nitich how that thi contract 1s expired. 1o allow this dlaisowescs woold bo
conttary b0 theories of equlty and fair play as old aq chiy paklon,

Tather the touchsilsrs for ko FEI;'!.::I'I-‘-IIII-'."H refumal to barein 1s the
Interpretation given Sastion SU-1605 [3) 44} by the attorney gessicil's Latter
of July 13,1973 and the admininbostdlve divectiws of Mo, Les Tickell dabed

July 30, 1991, Lok us cormider e affecs of these doaments fn ordert

L. ‘In subatarce, the attormey gerornl®n opinicn revices ble stsbe of

B law and focts and from that concludes as fol less:

"IE dsy Elerefore; my opdindcn thak
L. The divocios of the Departmest of leteoue in rolb
ohil brabed b bargein collectively with 1l
Vemdors pondaant to Chapeor 441, Session Savws
al 15737 und
o Mhe direcior of the Stabe Dopartment oF Resems
hag asthecity to bargain eallectively with rokall
Unee vendors who, a8 supervisary arploveis, ame
an organdzed ko unit, swen though myperyisery
employiel dre exceptoed Poom Chaptar 441, Seomion
Lok of 10910
T eleac Impoet of Lhle cpinion is to allow the Hespondent 1o baroguin,
1k adopts the pieitlon of the Mastar, Mates and Piloe decision as sob foesh

Alrsine,

ilmricg: thin discretion, why thon d1d Pespondent chonss bo dxercise 1t
by refralning from baveainlag?  Apparently, becamise of tie so-oelled Tlokall
Paorandis. - That donument dated Jisly 20, 1373 states that units contalning
fupervisces will not be' recognizad for the purpose of ool lective bargainig,
TE conitadns:  “Patltiens received from sl gioops shall be roleres) tn Shem
ar thelr represeotntives. wlithont Frther aotio™,

1t iy concluded that this ditectdve canrot baoallowved b defoal tha
Atatus of previoooly seesgnized nite, fnelellng supesvisors,. e o eal e
the state of ite bacmainiog duby with thess unite. R Saby, we might aid, that
tt had alvesdy wndartaken. As has been pointed oot evioesly, all venders
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are ok mipecvieocy e ranagomenk arployees. &b bemb; only 48 of these
Ardtividnals woahl quality. Yob the directive, ps irtarpreted, would inslode
@1l wendors 4 Lts proldbit b,

Mz find that the proedsicon of Brairlgen ﬁﬁl—lEEl“.:-,i Ruvigsd Codes of Mantana,
L7 {Section 15, Chapeer 441; L 1973), Artic jarked thio peollen and gave
wontiruing protection to those emplovess; whoklar mupersinesy o fot, who
Yere recignized prior bo the effeckive date of tha fet, In ite Eotaldty,
the Socelon poovides:

"Hothing In this Aok shall be oconababs] to cemonm teenacnltion of

catibliched ol leetive avgnind i ETE"“"-'-“ ﬁ%}; % Ees] e
or in exiabites pricr to Ew poiegtive dnte of = ;ﬂi:..n.m nikian] )

That leoard finds that thin grandfabher clause applies to e oo o

af the bargadniog agent as well as the ratifioasion of intivbing Buvygiining
TTe =S g e
Ternfoss, perhaps thd kindest thing to state about the Ticksll Memae—
andhan Lo that G4 wen misundarstood and ahould hawe appliod chly o proopec=
Bl umitn wiich sought to Incliods spervliony or mnsgerial pessonnel which
Wt ores Enbo existence after Jaly 1, 1971,
v
CORCIUSICNS OF LY
L. The Unden i a labor coganlzation within &l meening of Section
S0-1602 [5) of the Revlsd Codies of Monbans, 1947, as mmodel,
2, 'Ma lwepondent 45 g public emploper wikhin the meanivge of Eeatios
SH-1607 (1) of Tesd s Codas of Hembara,. 1987, nn amarded,
3+ e Undon,. prlor bo-duly 3,-1977 and et all other tioes mtarial
lereln waa He collective: barguining agent for the Sendor Lo S PP
A. By refusirg, and by contiring to pafiss, to bargain oollecsively
with tho idon oo behalf af 1k6 wenSor erplopiei, the Recpondont did engage
and in erdnging in unfair labore practices withins e mmaning af Section 59—
L6085 [£] of the Fovisod Dodes of Montens, 1047,
v

FEMEITE

lbing found thub the Mespondent bas eeghged dnoand ioonguiging in
6=



i - L] hel =

h

o
11
18
13
L4

15|

ehstaln unfair labor poactioss, we @all ceder it to cease asd deslet
Husrefrompnd to bake certadn affiesstlv sction designed bo affectunte

Has policies of (e fe,
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oxnlfose, the Board of Pecsormel AMppeals of the State of Hontan
fdars Lhal tha Respondant, Moolice State Dopaxthmnb of . Powvening, | te
fficers, sqentn, agloy=es, secesscrs and ansigna shalls

L. Conge aied Desioc Froms

[a]l Mefiding to-barcein ool lectively in oocd Calth
onoerning wioes, cates of pey, boidos, and othor
tonms and comditions of ereslosment with Botafl
Clacks Imbermadicen] Aupociation, Leoals 4, 57,
FEE, SU1, 1673, klwi e ]isdve baroninkng repre—
sentatidve of wendor mElogeais;

-

4. Take the foliowing sfEimmariva ackion which the Eaapd
Findes will effectuinmes Eie policics of e fesn

(ol tpon-rocuast; bargein callectivaly with the Baion
af: the moolonive pepregentative of tha wevlss e
plopes,” and rbody anoassigred agueosneg In the
todleratard g reached with cespect o the apioyees
En sadd imik,

b)) Hodfy ele board, dnowelting, within 10 idan

Lrom the date of 13ls ordec, Whak Abipa M= mndent:
ban eadon b comply herewith,

LEED on Ehia Sthoday off Febmanrey ;- 1974,

¥ 4 ETAT|
Beard of Persciisl fgzwaln



